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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL
WESTERN ZONE AT PUNE.

ORIGNAL APPLICATION NO. 59/2019

BETWEEN:

Sakharam Asaram Kale and Ors .... APPLICANTS
Versus

The Regional Officer MPCB & Ors. .... RESPONDENTS

AFFIDAVIT IN REPLY ON BEHALF OF RESPONDENT NO.
2,34

I, Arvind S/o Rambhau Kale, Age: 53 Years, Occu: Project
Director, R/0: Project Implementation Unit, National Highways
Authority of India, PIU Aurangabad, do hereby state on solemn

affirmation as under:

1.  The respondents say and submit that they have gone through the
application and the orders of the Hon’ble Tribunal thoroughly and

are hereby mandated to furnish a reply for the same.
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That the present respondents were issued notices by the Hon’ble
Tribunal vide its orders dated 03/09/2021 and 03/12/2021 to submit
an affidavit explaining the number of trees cut and afforestation
undertaken while developing and expanding NH-52. That as such the

respondents are hereby furnishing the same.

That the respondents would like to stress on the fact that the present
respondents are a national level entity of the Government of India
and National Highways Authority of India was set up by an act of the
Parliament, NHAI Act, 1988 that provides for as follows: “An Act to
provide for the constitution of an Authority for the development,
maintenance and management of national highways and for matter

connected therewith or incidental thereto”.

That it is highly pertinent to note that although the NHAI was made
a respondent to the present case in 2019 but no notice whatsoever
was ever served on the NHAI till September 2021. That the Hon’ble
Tribunal vide its order dated 3/09/2021 had issued notices to the
NHALI for the purpose of getting explanation over the number of trees
cut and trees planted by the NHAI. That in humble compliance with
the order of the Hon’ble Tribunal and in the interests of the common
citizenry along-with the green environment, the present respondents
hereby provide the necessary details of the afforestation undertaken
on NH-52.

The respondents humbly say and submit that as per the mandate
given to the NHAL the section of NH No. 211 (New NH No. 52) the
SolapurYedeshi-Aurangabad stretch is to be Upgraded from 2-lane
to 4-lane highway for a Design Length of 287.74 kms (from 0/000
kms to 290/000 kms). Furthermore, the respondents respectfully

GAMGADHAR SANMI VAIDYA

Advocate, Nutary dovit, of ir
dres. Aurangabasd Distrio
PADE MO.SBSCORSADR



would like to clarify that the present project for widening NH-52 is
for a stretch of 0/000 kms to 290/000 kms wherein a stretch of 0/000
kms. — 100/000 kms falls under the jurisdiction of the present
respondents i.e., Project Implementation Unit (PIU) Solapur under
Regional Officer, Mumbai for the Solapur-Yedeshi project and the
remaining stretch from

100 kms — 290 kms falls under PIU Aurangabad under Regional
Officer, Nagpur. That accordingly this reply would be inclusive of
rebuttals for the entire stretch of Solapur-Yedeshi-Aurangabad

Project.

That the respondents humbly submit that in pursuance of their
obligation of planting trees to create a comprehensive green belt
along the project corridor, a total number of 20,780 trees were cut
down as per the requisite permissions obtained by the present
respondents for the particular stretch of the highway i.e., Km. 0/000
— km. 290/200 km. That a total of 2,72,532 (Two Lakh Seventy-
Two Thousand Five Hundred and Thirfy-Two) trees were planted
as a measure of afforestation. That the following table displays the
statistical data regarding the number of trees cut and the abundant

afforestation undertaken by the present respondents:

Trees Cut I'rees Planted.
Non-
Forest Area | Forest | Tota] | Avenue Median Total
Area
314 20,466 | 20,780 | 1,23,899 1,48,633 | 2,72,532

The copies of photographs of trees are annexed hereto and marked as

l i E Annexure A.

GANGADHA "1 fANMMY

Advocate, M ! |
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7. Detail of permission for felling of trees from appropriate authorities

Forest Area

Non-forest area

Forest
area and
number

of trees

Forest
clearance
detail
along with
CA area
number of
trees

Amount
deposited
with Adhoc.
CAMPA
(NPV, CA,
other
charges)

Tree felling
permission with
date and
reference
number

Number

of trees
felled

Number
of

tree
s planted
on median
and road
side

planted on

CA area

16,210
Sqmt.

314
Trees

11.09.2015

&
19.11.2015

0.486 Cr.

1)

2)

3)

4)

5)

6)

7)

8)

30 dated

20.06.2015.

476
dated

07.07.2015.

259
dated

13.07.2015.

260
dated

13.072015.

440
dated

06.08.2015.

387
dated

04.08.2015.

387
dated

23.07.2015.

622
dated

10.08.2015,

20,694

2,72,532
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9) 545
dated
24 .07.2015.
10)2096  dated
12.01.2015
11)1015 dated
11.05.2014
12)1532 dated

16.09.2014

The copies of tree felling permissions annexed as Annexure B

8. The respondent humbly says and submit that a Compensatory
Afforestation charges total amounting of Rs. 0.486 Cr. has been
deposited in the account of Ad-Hoc Compensatory Afforestation
Fund Management & Planning Agency (CAMPA) on dated
22.02.2016 and dated 30.03.2016 for diversion of forest land of total
area in the project stretch from Yedeshi to Aurangabad admeasuring
16210 Sqgmt. which has been utilized for the widening of NH-52 (old
NH-211). The same is inclusive of the amount for maintenance of

trees for 7 years from the date of plantation of the trees.
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9. The Respondents respectfully say and submit that, the Obligations of

Concessionaire and Authority as per the Concession Agreement are

as follows:

|

S.1.1

5.1.2

5.1.3

5.14

6.1

6.1.1

6.1.2

Obligations of Concessionaire as per Article 5 of the
Concession Agreement:

Subject to and on the terms and conditions of this Agreement,
the Concessionaire shall, at its own cost and expense, procure
finance for and undertake the design, engineering, procurement,
construction, operation and maintenance of the Project
Highway and observe, fulfil, comply with and perform all its
obligations set out in this Agreement or arising hereunder.

The Concessionaire shall comply with all Applicable Laws and
Applicable Permits (including renewals as required) in the
performance of its obligations under this Agreement.

Subject to the provisions of Clauses above 5.1.1 & 5.1.2, the
Concessionaire shall discharge its obligations in accordance
with Good Industry Practice and as a reasonable and prudent
person.

The Concessionaire shall, at its own cost and expense, in
addition to and not in derogation of its obligations elsewhere set
out in Agreement.

Obligations of Authority as per Article 6 of Concession
Agreement:

The Authority shall, at its own cost and expense undertake,
comply with and perform all its obligations set out in
Agreement or arising hereunder.

The Authority agrees to provide support to the

Concessionaire and undertakes to observe, comply with and

BEFORE ME
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perform, subject to and in accordance with the provisions of
Agreement and the Applicable Laws, the following:

a) Upona written request from the Concessionaire, and subject to
the Concessionaire complying with Applicable Laws, provide
reasonable support and assistance to the Concessionaire in
procuring Applicable Permits required from any Government

Instrumentality for implementation and operation of the
Project;

b)  Upon a written request from the Concessionaire, provide
reasonable assistance to the Concessionaire in obtaining access
to all necessary infrastructure facilities and utilities, including
water and electricity at rates and on terms no less favorable to
the Concessionaire than those generally available to
commercial customers receiving substantially equivalent
services;

¢) procure that no barriers are erected or placed on or about the
Project Highway by any Government Instrumentality or
persons claiming through or under it, except for reasons of
Emergency, national security, law and order or collection of
inter-state taxes;

d) make best endeavours to procure that no local Tax, toll or
charge is levied or imposed on the use of whole or any part of
the Project
Highway;

e) subject to and in accordance with the Applicable Laws, grant to
the Concessionaire the authority to regulate traffic on the
Project
Highway

f)  assist the Concessionaire in procuring police assistance for
regulation of traffic, removal of trespassers and security on or

at the Project Highway;
BEEORE ME

5 4\ |

SANGADHAR RAMII VAIDYS
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g) not do or omit to do any act, deed or thing which may in any
manner be volatile of any of the provisions of Agreement;

h)  support, cooperate with and facilitate the Concessionaire in the
implementation and operation of the project in accordance with
the provisions of Agreement.

A copy of the agreement is attached herewith as ANNEXURE - C

(Solapur Yedeshi) & ANNEXURE — D (Yedeshi - Aurangabad).

10. The respondents say and submit that being a national
level government entity that is mandated to carry out the
crucial work of developing core infrastructure of the
country, they are trained to be environment conscious
and take utmost care in restoring the nature back to its
original greenery if not more while discharging their
duties. Incidentally in this case, the respondents have not
just restored the nature back to its original glory but have
made sure that the green cover expands manifold in the
coming years. Therefore, the project work being carried
out by the respondents is a work of heavy responsibilities
and care and the same is being executed with utmost
professionalism duly within the bounds of law of the

land.

11. The respondents say and submit that from a careful
perusal of all the annexures as attached by the applicants
it has become evident that the applicants had never
approached the respondents with any of their grievances.
That by the time they did i.e., 15.12.2018 (which again
was not made to the present respondents but to
respondent no. 1) 96.22% of the physical work progress
was achieved by the respondents ‘Gn Solapur-Yedashi

%w(r stretch and 80.87% of the physical workwas c:dnhzlialetf’;d;

BEFORE ME
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on Yedeshi-Aurangabad stretch. That the said delay on
part of the applicants had incapacitated the present
respondents from taking any corrective measures if at all

they were required.

12.  Hence this reply in humble compliance with the order of
the Hon’ble Tribunal.

Submitted by Deponent

SAGAAR LADDA Nodal OfficEr

SSL LAW NHAL
(Advocate for Respondent nos. 2,3,4)

SEFORE ME
(Pt

GANGADHAAR RAMII VAIDY#
Advocate, Notary Gowt., of Indis
Orea, Aurangabad District
Mioh Na. 9890089393
Zeg No 1$503 '
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SOLEMN AFFIRMATION
I, Arvind S/o Rambhau Kale, Age: 53, Occu: Project Director, R/o:
Project Implementation Unit, National Highways Authority of India,
.I Aurangabad (Nodal officer in the present matter), the respondent no.4, do
| hereby state on solemn affirmation that the contents of this Reply from
r Paragraph Nos.1 to 12 along with its Annexures are true and correct to the best

of my knowledge and belief, and have been explained to me by my Advocate

' in my vernacular language.

Hence, verified and signed at Aurangabad on this 23" day of January,
2022

Identified by Deponent

SAGAAR LADDA Nodal Offici

SSL LAW National Highway Authority of India.
(Advocate for Respondent

nos. 2,3,4) AF Fg DAVIT
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Latitude: 17.707035

Nate ch 1;420 Rhs '







Latitude: 17.703823
Longitude: 75.914474
Elevation: 533.39+17 m
Accuracy: 3.6 m

Time: 22-01-2022 08:16
Note: ch.1/250 Lhs
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Latitude: 17.702413
:Longitude: 75.914075
‘Elevation: 530.79+47 m
‘Accuracy: 12.7m
Time: 22-01-2022 08:
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‘Note: ch.1/100
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30A

Relevant portion of order for 5106 tree felling
Order dated:- 20.06.2015
1. When cutting down such trees, they should be cut within their limits.

2. If the tree is cut down by mistake of the neighboring farmer or for any reason, all the
responsibility will be on you and you will be responsible if any court case arises.

3. In case of any dispute regarding felling of such trees, you will be responsible for it.
4. It is being allowed to cut down other trees except fruit trees in your area.

5. If a farmer has a dispute over a tree, he should not cut it down. Only after proving ownership
action should be taken.

6. Plant five times as many trees as have been cut down.

7. Trees should be cut down as per the authority of revenue department Further action should
be taken only with their permission. '

8. Executive Engineer for disposal of these trees National Highway no. 211.

Sub-Divisional Officer
Kalamb

Y
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Relevant portion of order for 44 tree felling

Order dated:- 07.07.2015

1. When cutting down such trees, they should be cut within their limits.

2. If the tree is cut down by mistake of the neighboring farmer or for any reason, all the
responsibility will be on you and you will be responsible if any court case arises.

3. In case of any dispute regarding felling of such trees, you will be responsible for it.
4. Tt is being allowed to cut down other trees except fruit trees in your area.

5. If a farmer has a dispute over a tree, he should not cut it down. Only after proving ownership
action should be taken.

6. Plant five times as many trees as have been cut down.

7. Trees should be cut down as per the authority of revenue department Further action should
be taken only with their permission.

8. Executive Engineer for disposal of these trees National Highway no. 211.

Sub-Divisional Officer
Bhum
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34 A

Permission granted as per order dated:- 13.07.2015

1.Receipt will be eligible for compensation for any loss of property of any person due to felling
of trees / shrubs as per this permission.

2. Plant twice the number of trees that are being cut down and care should be taken to maintain
the balance of the environment

3. License will be revoked if another claimant’s object is there. The date on which this
permission was granted will be valid for a period of thirty days from the date.

4. As per the provisions of Maharashtra Land Revenue Act, 1966 the disposal of these trees
should be done as per Government provisions

Srno | Description of land
1 | Both the widening of Schedule 1 to 16 of section 15 sub-section (2) of

National Highway No. 211 | the Act exclude types of trees

Chausala to Pargaon

confiscation road side

should be applied

Sub-Divisional Officer
Beed
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Relevant portion of order for 1752 tree felling
Order dated:- 06.08.2015
1. When cutting down such trees, they should be cut within their limits.

2. If the tree is cut down by mistake of the neighboring farmer or for any reason, all the
responsibility will be on you and you will be responsible if any court case arises.

3. In case of any dispute regarding felling of such trees, you will be responsible for it.
4. Tt is being allowed to cut down other trees except fruit trees in your area.

5.If a farmer has a dispute over a tree, he should not cut it down. Only after proving ownership
action should be taken.

6. Plant five times as many trees as have been cut down.

7. Trees should be cut down as per the authority of revenue department Further action should
be taken only with their permission.

8. Executive Engineer for disposal of these trees National Highway no. 211.

Sub-Divisional Officer

Ambad
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Modified order dated 04.08.2015

1. Courtesy to District Collector Aurangabad for information.

2. The Tehsildar of Aurangabad is informed that the concerned Talathi / Mandal officer has
been given permission to cut down trees and thorny shrubs and plant fruit trees. However,
appropriate action should be taken to plant twice the number of trees cut in government
space.

3. U.J. Chamargore, G. M. TECH & Project Director PUI, Office of the National Highways
Authority of India, Kamgar Chowk N-4 Aurangabad is hereby informed via a copy of this
letter that the permission to cut down the particular amount of tress is based on the condition
that twice the number of trees cut will be panted for the project. Furthermore, the said
permission has been given on the condition of planting double the number of trees (fruit-
bearing). The government is appealing to cut down these trees and thorny bushes and plant
twice the number of trees. Care should also be taken to ensure that the above conditions are
complied with.

Sub-Divisional Officer
Aurangabad.
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Relevant portion of order for 820 tree felling

Permission granted as per order dated: - 23.07.2015
1. Courtesy to District Collector Aurangabad for information.

2. The Tehsildar of Aurangabad is hereby informed that the concerned Talathi / Mandal officer
has been given permission to cut down trees and thorny shrubs and plant fruit trees. However,
appropriate action should be taken to plant twice the number of trees cut in government space.

3. U.S. Jn. Chamargore, G. M. TECH & Project Director PIU, National Highways Authority
of India Kamgar Chowk N-4 Aurangabad. is hereby informed via a copy of this letter that the
cut down trees be auctioned and the proceeds from the same should be deposited with 0029
Revenue title. Furthermore, this permission has been given on the condition that twice the
number of trees (fruit-bearing) should be planted. The government is appealing to cut down
these trees and thorny bushes and plant double the number of trees. Care should also be taken
to ensure that the above conditions are strictly complied with.

Sub-Divisional Officer

Aurangabad
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Modified order dated 10.08.2015

1. Courtesy to District Collector Aurangabad for information.

2. The Tehsildar of Aurangabad is informed that the concerned Talathi / Mandal officer has
been given permission to cut down trees and thorny shrubs and plant fruit trees. However,
appropriate action should be taken to plant twice the number of trees cut in government
space.

3 U.S. Jn. Chamargore, G. M. TECH & Project Director PIU, National Highways Authority
of India Kamgar Chowk N-4 Aurangabad. is hereby informed via a copy of this letter that
the cut down trees be auctioned and the proceeds from the same should be deposited with
0029 Revenue title. Furthermore, this permission has been given on the condition that twice
the number of trees (fruit-bearing) should be planted. The government is appealing to cut
down these trees and thorny bushes and plant double the number of trees. Care should also be
taken to ensure that the above conditions are strictly complied with.

Sub-Divisional Officer (Revenue)
Paithan-Phulambri

Head-Office Aurangabad.
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Permit Letter by Sub-Divisional Officer, Paithan-Phulambri

dated: 24/07/2015

Permission is hereby granted for cutting of 397 trees at Tal. Paithan for 4/6 laning
of NH-211 Yedashi-Aurangabad stretch from Kms 100/000 to 290/000 Kms.

(The relevant portion of the official letter is hereby translated and not the entire

letter)

Sub-Divisional Officer,
Paithan-Phulambri

Head-Office, Aurangabad.
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Permit Letter by District Forest Officer, Osmanabad dated: 11/08/2014.

Permission for cutting of 6773 trees for 4/6 laning of NHAI-PIU Solapur-Yedashi
Section of NH-211 from Kms 0/000 to Kms 100/000 is hereby granted.

Divisional Forest Officer

Osmanabad.

(The relevant portion of the official letter is hereby translated and not the

entire letter)
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Official Letter of Valuation of trees into Scheduled and Non-Scheduled
dated: 16/09/2014

That as per your request regarding 4-laning of NH-211 Solapur-Yedashi stretch
from Kms 0/000 to Kms 16/400 for valuation of trees the same has been done as
per their classification into Scheduled and Non-Scheduled is being provided

herewith.

S.B. Badve
Forest Conservator

Solapur Forest Division, Solapur.

(The relevant portion of the official letter is hereby translated and not the

entire letter)
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Permit Letter by Divisional Forest Officer, Osmanabad dated: 12/01/2014

Permission is hereby granted for cutting down of 1045 trees at Tal. Tuljapur and

Osmanabad for 4-laning of NH-211 Solapur-Yedashi stretch.

Divisional Forest Officer

Osmanabad

(The relevant portion of the official letter is hereby translated and not the

entire letter)

TRUE COPY

S’dﬁm



ANNEX C 50 AQL}C 9 QgQOO

CONCESSION AGREEMENT

BETWEEN

NATIONAL HIGHWAYS AUTHORITY OF INDIA
( Ministry of Road Transport & Highways )
G-5 & 6, Sector — 10, Dwarka,
New Delhi — 110 075

AND

SOLAPUR YEDESHI TOLLWAY PRIVATE LIMITED

IRB Complex, Chandivli Farm,
Chandivli Village, Andheri (East),
Mumbai - 400 072

FOR

FOUR LANING OF SOLAPUR TO YEDESHI SECTION OF NH-211
FROM KM 0.000 TO KM 100.000 (DESIGN LENGTH ~ 98.717 KM)
IN THE STATE OF MAHARASHTRA TO BE EXECUTED AS BOT (TOLL)
ON DBFOT PATTERN UNDER NHDP PHASE - IV

Concession Agreement Signed On
March 3, 2014

VOLUME -1 : CONCESSION AGREEMENT
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ARTICLE 5
OBLIGATIONS OF THE CONCESSIONAIRE

5.1  Obligations of the Concessionaire

5.1.1 Subject to and on the terms and conditions of this Agreement, the
Concessionaire shall, at its own cost and expense, procure finance for and
undertake the design, engineering, procurement, construction, operation and
maintenance of the Project Highway and observe, fulfil, comply with and
perform all its obligations set out in this Agreement or arising hereunder.

5.12 The Concessionaire shall comply with all Applicable Laws and Applicable
Permits (including renewals as required) in the performance of its obligations
under this Agreement.

5.1.3 Subject to the provisions of Clauses 5.1.1 and 5.1 2, the Concessionaire shall
discharge its obligations in accordance with Good Industry Practice and as a
reasonable and prudent person.

51.4 The Concessionaire shall, at its own cost and expense, in addition to and not
in derogation of its obligations elsewhere set out in this Agreement:

(a) make, or cause to be made, necessary applications to the relevant
Government Instrumentalities with such particulars and details as
may be required for obtaining Applicable Permits (other than those
set forth in Clause 4.1.2), and obtain and keep in force and effect
such Applicable Permits in conformity with the Applicable Laws;

(b)  procure, as required, the appropriate proprietary rights, licences,
agreements and permissions for materials, methods, processes and
systems used or incorporated into the Project Highway;

(c)  perform and fulfil its obligations under the Financing Agreements;

(d) make reasonable efforts to maintain harmony and good industrial
relations among the personnel employed by it or its Contractors in
connection with the performance of its obligations under this
Agreement;

(e)  make reasonable efforts to facilitate the acquisition of land required
for the purposes of the Agreement;

63 ensure and procure that its Contractors comply with all Applicable
Permits and Applicable Laws in the performance by them of any of
the Concessionaire’s obligations under this Agreement;
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(h) support, cooperate with and facilitate the Authority in the
implementation and operation of the Project in accordance with the
provisions of this Agreement; and

i) transfer the Project Highway to the Authority upon Termination of
this Agreement, in accordance with the provisions thereof,

5.2 Obligations relating to Project Agreements

52.1 It is expressly agreed that the Concessionaire shall, at all times, be
responsible and liable for all its obligations under this Agreement
notwithstanding anything contained in the Project Agreements or any other
agreement, and no default under any Project Agreement or agreement shall
excuse the Concessionaire from its obligations or liability hereunder.

5.22 The Concessionaire shall submit to the Authority the drafts of all Project
Agreements, or any amendments or replacements thereto, for its review and
comments, and the Authority shall have the right but not the obligation to
undertake such review and provide its comments, if any, to the
Concessionaire within 15 (fifteen) days of the receipt of such drafts. Within 7
(seven) days of execution of any Project Agreement or amendment thereto,
the Concessionaire shall submit to the Authority a true copy thereof, duly
attested by a Director of the Concessionaire, for its record. For the avoidance
of doubt, it is agreed that the review and comments hereunder shall be
limited to ensuring compliance with the terms of this Agreement. It is further
agreed that no review and/or observation of the Authority and/or its failure to
review and/or convey its observations on any document shall relieve the
Concessionaire of its obligations and liabilities under this Agreement in any
manner nor shall the Authority be liable for the same in any manner
whatsoever.

5.2.3  The Concessionaire shall not make any addition, replacement or amendments
to any of the Financing Agreements without the prior written consent of the
Authority if such addition, replacement or amendment has, or may have, the
effect of imposing or increasing any financial liability or obligation on the
Authority, and in the event that any replacement or amendment is made
without such consent, the Concessionaire shall not enforce such replacement
or amendment nor permit enforcement thereof against the Authority. For the
avoidance of doubt, the Authority acknowledges and agrees that it shall not
unreasonably withhold its consent for restructuring or rescheduling of the
Debt Due.

524 The Concessionaire shall procure that each of the Project Agreements
contains provisions that entitle the Authority to step into such agreement, in S,

its sole discretion, in substitution of the Concessionaire in the event of ﬂg‘éﬂ’

Termination or Suspension (the “Covenant”). For the avoidance of doubt, it

is expressly agreed that in the event the Authority does not exercise such

rights of substitution within a period not exceeding 90 (ninety) days from the

Transfer Date, the Project Agreements shall be deemed to cease to be in

1 “J=¥force and effect on the Transfer Date without any liability whatsoever on the

. -Authority and the Covenant shall expressly provide for such eventuality. Th
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Concessionaire expressly agrees to include the Covenant in all its Project
Agreements and undertakes that it shall, in respect of each of the Project
Agreements, procure and deliver to the Authority an acknowledgment and
undertaking, in a form acceptable to the Authority, from the counter
party(ies) of each of the Project Agreements, whereunder such counter
party(ies) shall acknowledge and accept the Covenant and undertake to be
bound by the same and not to seek any relief or remedy whatsoever from the
Authority in the event of Termination or Suspension.

52.5 Notwithstanding anything to the contrary contained in this Agreement, the
Concessionaire agrees and acknowledges that selection or replacement of an
O&M Contractor and execution of the O&M Contract shall be subject to the
prior approval of the Authority from national security and public interest
perspective, the decision of the Authority in this behalf being final,
conclusive and binding on the Concessionaire, and undertakes that it shall
not give effect to any such selection or contract without prior approval of the
Authority. For the avoidance of doubt, it is expressly agreed that approval of
the Authority hereunder shall be limited to national security and public
interest perspective, and the Authority shall endeavour to convey its decision
thereon expeditiously. It is also agreed that the Authority shall not be liable
in any manner on account of grant or otherwise of such approval and that
such approval or denial thereof shall not in any manner absolve the
Concessionaire or its Contractors from any liability or obligation under this
Agreement.

53  Obligations relating to Change in Ownership

531 The Concessionaire shall not undertake or permit any Change in Ownership,
except with the prior approval of the Authority. '

53.2 Notwithstanding anything to the contrary contained in this Agreement, the
Concessionaire agrees and acknowledges that:

@) all acquisitions of Equity by an acquirer, either by himself or with
any person acting in concert, directly or indirectly, including by
transfer of the direct or indirect legal or beneficial ownership or
control of any Equity, in aggregate of not less than 15% (fifteen per
cent) of the total Equity of the Concessionaire; or

(i)  acquisition of any control directly or indirectly of the Board of
Directors of the Concessionaire by any person either by himself or

together with any person or persons acting in concert with him 7
TRUE COPY

shall constitute a Change in Ownership requiring prior approval of the
Authority from national security and public interest perspective, the decision
of the Authority in this behalf being final, conclusive and binding on the
Concessionaire, and undertakes that it shall not give effect to any such
acquisition of Equity or control of the Board of Directors of the
~Concessionaire without such prior approval of the Authority. For the
"“ayoidance of doubt, it is expressly agreed that approval of the Authority
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hereunder shall be limited to national security and public interest perspective,
and the Authority shall endeavour to convey its decision thereon
expeditiously. It is also agreed that the Authority shall not be liable in any
manner on account of grant or otherwise of such approval and that such
approval or denial thereof shall not in any manner absolve the
Concessionaire from &ny liability or obligation under this Agreement.

For the purposes of this Clause 5.3.2:

(@  the expression “acquirer”, “control” and “person acting in concert”
shall have the meaning ascribed thereto in the Securities and
Exchange Board of India (Substantial Acquisition of Shares and
Takeover) Regulations, 1997 or any statutory re-enactment thereof as
in force as on the date of acquisition of Equity, or the control of the
Board of Directors, as the case may be, of the Concessionaire;

(b)  the indirect transfer or control of legal or beneficial ownership of
Equity shall mean transfer of the direct or indirect beneficial
ownership or control of any company or companies whether in India
or abroad which results in the acquirer acquiring control over the
shares or voting rights of shares of the Concessionaire; and

(c) power to appoint, whether by contract or by virtue of control or
acquisition of shares of any company holding directly or through one
or more companies (whether situate in India or abroad) the Equity of
the Concessionaire, not less than half of the directors on the Board of
Directors of the Concessionaire or of any company, directly or
indirectly whether situate in India or abroad, having ultimate control
of not less than 15% (fifteen per cent) of the Equity of the
Concessionaire shall constitute acquisition of control, directly or
indirectly, of the Board of Directors of the Concessionaire.

Employment of foreign nationals

The Concessionaire acknowledges, agrees and undertakes that employment
of foreign personnel by the Concessionaire and/or its contractors and their
sub-contractors shall be subject to grant of requisite regulatory permits and
approvals including employment/residential visas and work permits, if any
required, and the obligation to apply for and obtain the same shall and will
always be of the Concessionaire and, notwithstanding anything to the
contrary contained in this Agreement, refusal of or inability to obtain any
such permits and approvals by the Concessionaire or any of its contractors or
sub-contractors shall not constitute Force Majeure Event, and shall not in any
manner excuse the Concessionaire from the performance and discharge of its
obligations and liabilities under this Agreement.

Employment of trained personnel

The Concessionaire shall ensure that the personnel engaged by it in the

5 X erformance of its obligations under this Agreement are at all times properl &

trhined for their respective functions.
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56  Sole purpose of the Concessionaire

The Concessionaire having been set up for the sole purpose of exercising the
rights and observing and performing its obligations and liabilities under this
Agreement, the Concessionaire or any of its subsidiaries shall not, except
with the previous written consent of the Authority, be or become directly or
indirectly engaged, concerned or interested in any business other than as
envisaged herein,

5.7 Branding of Project Highway

The Project Highway or any part thereof shall not be branded in any manner

to advertise, display or reflect the name or identity of the Concessionaire or Sﬁéjﬂ,
its shareholders. The Concessionaire undertakes that it shall not, in any TRUE COPY
manner, use the name or entity of the Project Highway to advertise or display

its own identity, brand equity or business interests, including those of its

shareholders, save and except as may be necessary in the normal course of

business. For the avoidance of doubt, it is agreed that the Concessionaire

may display its own name at a spot where other public notices are displayed

for the Users. It is further agreed that the Project Highway shall be known,

promoted, displayed and advertised by the name of Solapur to Yedeshi.

5.8  Facilities for physically challenged and elderly persons

The Concessionaire shall, in conformity with the guidelines issued from time
to time by the Ministry of Social Justice and Empowerment, or a substitute
thereof, procure a barrier free environment for the physically or visually
challenged and for elderly persons using the Project Highway. -

“Four Laning of Solapur to Yedeshi section of NH-211 from Km 0.000 to Km 100.000 (Design
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ARTICLE 6
OBLIGATIONS OF THE AUTHORITY

6.1  Obligations of the Authority

6.1.1 The Authority shall, at its own cost and expense undertake, comply with and
perform all its obligations set out in this Agreement or arising hereunder,

6.1.2 The Authority agrees to provide support to the Concessionaire and
undertakes to observe, comply with and perform, subject to and in
accordance with the provisions of this Agreement and the Applicable Laws,
the following:

(@)

(®)

(©)

(d)

Ehn b
e Al B\
AR 5
» 4 ,-_1/_‘
- p
g -
S8

AmmEdt-Solapur to Yedeshi section of NH-211 from Km 0.000 to Km 100.000 fesion

upon written request from the Concessionaire, and subject to the
Concessionaire complying with Applicable Laws, provide reasonable
support and assistance to the Concessionaire in procuring Applicable
Permits required from any Government Instrumentality for
implementation and operation of the Project;

upon written request from the Concessionaire, provide reasonable
assistance to the Concessionaire in obtaining access to all necessary
infrastructure facilities and utilities, including water and electricity at
rates and on terms no less favourable to the Concessionaire than those
generally available to commercial customers receiving substantially
equivalent services;

procure that no barriers are erected or placed on or about the Project
Highway by any Government Instrumentality or persons claiming
through or under it, except for reasons of Emergency, national
security, law and order or collection of inter-state taxes;

make best endeavours to procure that no local Tax, toll or charge is
levied or imposed on the use of whole or any part of the Project
Highway;

subject to and in accordance with the Applicable Laws, grant to the
Concessionaire the authority to regulate traffic on the Project

Highway;

assist the Concessionaire in procuring police assistance for regulation
of traffic, removal of trespassers and security on or at the Project

Highway;

not do or omit to do any act, deed or thing which may in any manner
be violative of any of the provisions of this Agreement;

support, cooperate with and facilitate the Concessionaire in the
implementation and operation of the Project in accordance with the
ovisions of this Agreement; and

]
#,

Length — 9871
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) upon written request from the Concessionaire and subject to the
provisions of Clause 5.4, provide reasonable assistance to the
Concessionaire and any expatriate personnel of the Concessionaire or
its Contractors to obtain applicable visas and work permits for the
purposes of discharge by the Concessionaite or its Contractors their
obligations under this Agreement and the Project Agreements.

Maintenance obligations prior to Appointed Date

During the Development Period, the Authority shall maintain the Project
Highway, at its own cost and expense, SO that its traffic worthiness and safety
are at no time materially inferior as compared to its condition 7 (seven) days
prior to the last date for submission of the Bid, and in the event of any
material deterioration or damage other than normal wear and tear, undertake
repair thereof, or pay to the Concessionaire the cost and expense, as
determined by the Independent Engineer, for undertaking such repair after
the Appointed Date. For the avoidance of doubt, the Authority shall
undertake only routine maintenance during the Development Period, and it
shall undertake special repairs only for ensuring safe operation of the Project
Highway, or in the event of excessive deterioration or damage caused due to
unforeseen events such as floods or torrential rain.

Obligations relating to Competing Roads

The Authority shall procure that during the subsistence of this Agreement,

" neither the Authority nor any Government Instrumentality shall, at any time

before the 10th (tenth) anniversary of the Appointed Date, construct or cause
to be constructed any Competing Road; provided that the restriction herein
shall not apply if the average traffic on the Project Highway in any year
exceeds 90% (ninety percent) of its designed capacity specified in Clause
29.2.3. Upon breach of its obligations hereunder, the Authority shall be liable
to payment of compensation to the Concessionaire under and in accordance
with Clause 35.4, and such compensation shall be the sole remedy of the
Concessionaire,

Length — 98.717 Km) in the state of Maharashtra to_be executed as BOT (Toll) on DBFOT
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ANNEX D

CONCESSION AGREEMENT

BETWEEN

NATIONAL HIGHWAYS AUTHORITY OF INDIA
( Ministry of Road Transport & Highways )
G-5 & 6, Sector — 10, Dwarka,

New Delhi — 110 075

AND

YEDESHI AURANGABAD TOLLWAY PRIVATE LIMITED

IRB Complex, Chandivli Farm,
Chandivli Village, Andheri (East),
Mumbai - 400 072

FOR

FOUR LANING OF YEDESH! — AURANGABAD SECTION OF NH-211
FROM KIVi 100.000 TO KM 290.200 IN THE STATE OF
MAHARASHTRA TO BE EXECUTED AS BOT (TOLL) ON DBFOT

) PATTERN UNDER NHDP PHASE — IVB

Concession Agreement Signed On

May 30, 2014 iy
TRUE COPY

VOLUME -1 : CONCESSION AGREEMENT
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ARTICLE 5
OBLIGATIONS OF THE CONCESSIONAIRE

5.1  Obligations of the Concessionaire

5.1.1 Subject to and on the terms and conditions of this Agreement, the
Concessionaire shall, at its own cost and expense, procure finance for and
undertake the design, engineering, procurement, construction, operation and
maintenance of the Project Highway and observe, fulfil, comply with and
perform all its obligations set out in this Agreement or arising hereunder.

512 The Concessionaire shall comply with all Applicable Laws and Applicable
Permits (including renewals as required) in the performance of its obligations

& under this Agreement.

5.1.3 Subject to the provisions of Clauses 5.1.1 and 5.1.2, the Concessionaire shall
discharge its obligations in accordance with Good Industry Practice and as a
reasonable and prudent person.

5.14 The Concessionaire shall, at its own cost and expense, in addition to and not

_ inderogation of its obligations elsewhere set out in this Agreement:

(a) make, or cause 10 be made, necessary applications to the relevant
Government Instrumentalities with such particulars and details as
may be required for obtaining Applicable Permits (other than those
set forth in Clause 4.1.2), and obtain and keep in force and effect
such Applicable Permits in conformity with the Applicable Laws;

(b)  procure, as required, the appropriate proprietary rights, licences,

P agreements and permissions for materials, methods, processes and
systems used or incorporated into the Project Highway;

()  perform and fulfil its obligations under the Financing Agreements;

(d) make reasonable efforts to maintain harmony and good industrial
relations among the personnel employed by it or its Contractors in
connection with the performance of its obligations under this
Agreement; '

()  make reasonable efforts to facilitate the acquisition of land required
for the purposes of the Agreement;

(H ensure and procure that its Contractors comply with all Applicable
Permits and Applicable Laws in the performance by them of any of
the Concessionaire’s obligations under this Agreement;

- (g)  not do or omit to do any act, deed or thing which may in any manner
¥ provisions of this Agreement;
o < s
“Four Laning of Yedeshi - Aurang bad-séction of NH-211 from km 100.000 to km 290.200 i
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(h) support, cooperate with and facilitate the Authority in the
implementation and operation of the Project in accordance with the
provisions of this Agreement; and

(1) transfer the Project Highway to the Authority upon Termination of
this Agreement, in accordance with the provisions thereof,

5.2 Obligations relating to Project Agreements

5.2.1 Tt is expressly agreed that the Concessionaire shall, at all times, be

responsible and liable for

all its obligations under this Apgreement

notwithstanding anything contained in the Project Agreements or any other
agreement, and no default under any Project Agreement or agreement shall
excuse the Concessionaire from its obligations or liability hereunder.

5.2.2 The Concessionaire shall submit to the Authority the drafts of all Project
Agreements, or any amendments or replacements thereto, for its review and
comments, and the Authority shall have the right but not the obligation to
undertake such review and provide its comments, if any, to the
Concessionaire within 15 (fifteen) days of the receipt of such drafts. Within 7
(seven) days of execution of any Project Agreement or amendment thereto,
the Concessionaire shall submit to the Authority a true copy thereof, duly
attested by a Director of the Concessionaire, for its record. For the avoidance
of doubt, it is agreed that the review and comments hereunder shall be
limited to ensuring compliance with the terms of this Agreement. It is further
agreed that no review and/or observation of the Authority and/or its failure to
review and/or convey its observations on any document shall relieve the
Concessionaire of its obligations and liabilities under this Agreement in any
manner nor shall the Authority be liable for the same in any marnner

whatsoever.

5.2.3 The Concessionaire shall not make any addition, replacement or amendments
to any of the Financing Agreements without the prior written consent of the
Authority if such addition, replacement or amendment has, or may have, the
effect of imposing or increasing any financial liability or obligation on the
Authority, and in the event that any replacement or amendment is made
without such consent, the Concessionaire shall not enforce such replacement
or amendment nor permit enforcement thereof against the Authority. For the
avoidance of doubt, the Authority acknowledges and agrees that it shall not
unreasonably withhold its consent for restructuring or rescheduling of the

Debt Due.

5.24 The Concessionaire shall procure that each of the Project Agreements
contains provisions that entitle the Authority to step into such agreement, in
its sole discretion, in substitution of the Concessionaire in the event- of
Termination or Suspension (the “Covenant”). For the avoidance of doubt, it
is expressly agreed that in the event the Authority does not exercise such

rights of substitution within a
Transfer Date, the Pr :-. _
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Concessionaire expressly agrees to include the Covenant in all its Project
Agreements and undertakes that it shall, in respect of each of the Project
Agreements, procure and deliver to the Authority an acknowledgment and
undertaking, in a form acceptable to the Authority, from the counter
party(ies) of each of the Project Agreements, whereunder such counter
party(ics) shall acknowledge and accept the Covenant and undertake to be
bound by the same and not to seek any relief or remedy whatsoever from the
Authority in the event of Termination or Suspension.

52.5 Notwithstanding anything to the contrary contained in this Agreement, the
Concessionaire agrees and acknowledges that selection or replacement of an
O&M Contractor and execution of the O&M Contract shall be subject to the
prior approval of the Authority from national security and public interest s /i
perspective, the decision of the Authority in this behalf being final,
conclusive and binding on the Concessionaire, and undertakes that it shall
not give effect to any such selection or contract without prior approval of the
Authority. For the avoidance of doubt, it is expressly agreed that approval of
the Authority hereunder shall be limited to national security and public
interest perspective, and the Authority shall endeavour to convey its decision
thereon expeditiously. It is also agreed that the Authority shall not be liable
in any manner on account of grant or otherwise of such approval and that
such approval or denial thereof shall not in any manner absolve the
Concessionaire or its Contractors from any liability or obligation under this

- Agreement,

53  Obligations relating to Change in Ownership

- 5.3.1 The Concessionaire shall not undertake or permit any Change in Ownership,
" except with the prior approval of the Authority.

5.3.2 Notwithstanding anything to the contrary contained in this Agreement, the
Concessionaire agrees and acknowledges that:

(1) all acquisitions of Equity by an acquirer, either by himself or with
any person acting in concert, directly or indirectly, including by
transfer of the direct or indirect legal or beneficial ownership or
control of any Equity, in aggregate of not less than 15% (fifteen per
.cent) of the total Equity of the Concessionaire; or

(ii)  acquisition of any control directly or indirectly of the Board of
i Directors of the Concessionaire by any person either by himself or
together with any person or persons acting in concert with him

b shall constitute a Change in Ownership requiring prior approval of the
Authority from national security and public interest perspective, the decision

of the Authority in this behalf being final, conclusive and binding on the - i
%%O/EY Concessionaire, and undertakes that it shall not give effect to any such
acquisition of Equity or control of the Board of Directors of the
Concessionaire withont “such prior approval of the Authority. For the

avoidance of dopplit.is XD essly agreed that approval of the Authority
PED:{ A :
~ -.‘ 1
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hereunder shall be limited to national security and public interest perspective,
and the Authority shall endeavour to convey its decision thereon
expeditiously. It is also agreed that the Authority shall not be liable in any
manner on account of grant or otherwise of such approval and that such
approval or denial thereof shall not in any manner absolve the
Concessionaire from any liability or obligation under this Agreement.

For the purposes of this Clause 5.3.2:

(a) the expression “acquirer”, “control” and “person acting in concert®
shall have the meaning ascribed thereto in the Securities and
Exchange Board of India (Substantial Acquisition of Shares and
Takeover) Regulations, 1997 or any statutory re-enactment thereof as
in force as on the date of acquisition of Equity, or the control of the
Board of Directors, as the case may be, of the Concessionaire;

(b)  the indirect transfer or control of legal or beneficial ownership of
Equity shall mean transfer of the direct or indirect beneficial
ownership or control of any company or companies whether in India
or abroad which results in the acquirer acquiring control over the
shares or voting rights of shares of the Concessionaire; and

(c)  power to appoint, whether by contract or by virtue of control or
acquisition of shares of any company holding directly or through one
or more companies (whether situate in India or abroad) the Equity of
the Concessionaire, not less than half of the directors on the Board of
Directors of the Concessionaire or of any company, directly or
indirectly whether situate in India or abroad, having ultimate control
of not less than 15% (fifteen per cent) of the Equity of the
Concessionaire shall constitute acquisition of control, directly or
indirectly, of the Board of Directors of the Concessionaire.

Employment of foreign nationals

The Concessionaire acknowledges, agrees and undertakes that employment
of foreign personnel by the Concessionaire and/or its contractors and their
sub-contractors shall be subject to grant of requisite regulatory permits and
approvals including employment/residential visas and work permits, if any
required, and the obligation to apply for and obtain the same shall and will
always be of the Concessionaire and, notwithstanding anything to the
contrary contained in this Agreement, refusal of or inability to obtain any
such permits and approvals by the Concessionaire or any of its contractors or
sub-contractors shall not constitute Force Majeure Event, and shall not in any
manner excuse the Concessionaire from the performance and discharge of its
obligations and liabilities under this Agreement,

Employment of trained personnel

The Concessionaire shall ensure that
performance of its obligatiops :
trained for their respective/fup

L
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5.6  Sole purpose of the Concessionaire ' L 1)

The Concessionaire having been set up for the sole purpose of exercising the
rights and observing and performing its obligations and liabilities under this
Agreement, the Concessionaire or any of its subsidiaries shall not, except
with the previous written consent of the Authority, be or become directly or
indirectly engaged, concerned or interested in any business other than as
envisaged herein.

57  Branding of Project Highway

*  The Project Highway or any part thereof shall not be branded in any manner
to advertise, display or reflect the name or identity of the Concessionaire or
its shareholders. The Concessionaire undertakes that it shall not, in any
manner, use the name or entity of the Project Highway to advertise or display
its own identity, brand equity or business interests, including those of its
shareholders, save and except as may be necessary in the normal course of i
business. For the avoidance of doubt, it is agreed that the Concessionaire
may display its own name at a spot where other public notices are displayed
for the Users. It is further agreed that the Project Highway shall be known,
promoted, displayed and advertised by the name of Yedeshi — Aurangabad.

58  Facilities for physically challenged and elderly persons

The Concessionaire shall, in conformity with the guidelines issued from time

to time by the Ministry of Social Justice and Empowerment, or a substitute

thereof, procure a barrier free environment for the physically or visually
- challenged and for elderly persons using the Project Highway.

e !
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ARTICLE 6
OBLIGATIONS OF THE AUTHORITY

6.1  Obligations of the Authority

6.1.1 The Authority shall, at its own cost and expense undertake, comply with and
perform all its obligations set out in this Agreement or arising hereunder.

6.1.2 The Authority agrees to provide support to the Concessionajre and
undertakes to observe, comply with and perform, subject to and in
accordance with the provisions of this Agreement and the Applicable Laws,
the following:
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“Four Laning of Yedeshi - Auranr settien of NH-211 from km 100,000 to km 290.200 in
state of Maharashtra to be executed as BOT (Toll) on DBFOT Pattern under NHDP Phase - [V B”

upon written request from the Concessionaire, and subject to the
Concessionaire complying with Applicable Laws, provide reasonable
support and assistance to the Concessionaire in procuring Applicable
Permits required from any Govemnment Instrumentality for
implementation and operation of the Project;

upon written request from the Concessionaire, provide reasonable
assistance to the Concessionaire in obtaining access to all necessary
infrastructure facilities and utilities, including water and electricity at
rates and on terms no less favourable to the Concessionaire than those
generally available to commercial customers receiving substantially
equivalent services;

procure that no barriers are erected or placed on or about the Project
Highway by any Government Instrumentality or persons claiming
through or under it, except for reasons of Emergency, national
security, law and order or collection of inter-state taxes;

make best endeavours to procure that no local Tax, toll or charge is
levied or imposed on the use of whole or any part of the Project
Highway;

subject to and in accordance with the Applicable Laws, grant to the
Concessionaire the authority to regulate traffic on the Project
Highway;
assist the Concessionaire in procuring police assistance for regulation
of traffic, removal of trespassers and security on or at the Project
Highway;

not do or omit to do any act, deed or thing which may in any manner
be violative of any of the provisions of this Agreement;

support, cooperate with and facilitate the Concessionaire in the
implementation_ané-~¢
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6.2

6.3

65

(i) upon written request from the Concessionaire and subject to the
provisions of Clause 5.4, provide reasonable assistance to the
Concessionaire and any expatriate personnel of the Concessionaire or
its Contractors to obtain applicable visas and work permits for the
purposes of discharge by the Concessionaire or its Contractors their
obligations under this Agreement and the Project Agreements.

Maintenance obligations prior to Appointed Date

During the Development Period, the Authority shall maintain the Project
Highway, at its own cost and expense, so that its traffic worthiness and safety
are at no time materially inferior as compared to its condition 7 (seven) days
prior to the last date for submission of the Bid, and in the event of any
material deterioration or damage other than normal wear and tear, undertake
repair thereof, or pay to the Concessionaire the cost and expense, as
determined by the Independent Engineer, for undertaking such repair after
the Appointed Date. For the avoidance of doubt, the Authority shall
undertake only routine maintenance during the Development Period, and it
shall undertake special repairs only for ensuring safe operation of the Project
Highway, or in the event of excessive deterioration or damage caused due to
unforeseen events such as floods or torrential rain.

Obligations relating to Competing Roads

The Authority shall procure that during the subsistence of this Agreement,
neither the Authority nor any Government Instrumentality shall, at any time
before the 10th (tenth) anniversary of the Appointed Date, construct or cause
to be constructed any Competing Road; provided that the resiriction herein
shall not apply if the average traffic on the Project Highway in any year
exceeds 90% (ninety percent) of its designed capacity specified in Clause
29.2.3. Upon breach of its obligations hereunder, the Authority shall be liable
to payment of compensation to the Concessionaire under and in accordance
with Clause 35.4, and such compensation shall be the sole remedy of the
Concessionaire.
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